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M E M O R A N D U M  

TO: Susie Lahsene  

FROM: Steve Janik and Dana Krawczuk 

DATE: March 30, 2009 

CLIENT: Port of Portland 

RE: Zoning and Planning Framework for West Hayden Island Annexation 

The Port of Portland (Port) and the City of Portland (City) have initiated a process to 
evaluate annexation, zoning, and development of a District Plan for West Hayden Island (WHI).  
As part of this evaluation, the City has chartered the Community Working Group (CWG) to 
advise City Council on how marine industrial, habitat, and recreational uses might be reconciled 
on West Hayden Island; and, if the CWG determines that a mix of uses is possible on WHI, to 
recommend a preferred concept plan. 
 
 WHI has a long regional and local planning history.  You asked us to provide a summary 
of this planning history and the legal framework that flows from that history as background 
information to assist Port staff, City staff, and the CWG as you work through the evaluation 
process. 

 
Summary  

 
 WHI was brought into the Metro Urban Growth Boundary (UGB) in 1983 for the purpose 
of satisfying a regional need for marine terminal facilities. Metro Ordinance No.  83-151, Exhibit 
B at 1.  Multnomah County agreed to delay planning and zoning for WHI until a site specific 
study was completed to evaluate environmental impacts and minimization of those impacts.  Id. 
at 5-6. In 2004, Metro designated WHI as a “Regionally Significant Industrial Area” under Title 
4 of Metro’s Urban Growth Management Functional Plan (UGMFP).  Metro Ordinance 04-
104B.  Finally, Metro adopted its Nature in Neighborhoods program as a regional approach to 
Goal 5 for fish and wildlife habitat in 2005. Metro Code (MC) 3.07.1320.  Nature in 
Neighborhoods requires the City of Portland and the Port of Portland to create a “District Plan” 
for WHI.  MC 3.07.1330.B.4.b.   
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Metro’s previous planning decisions demonstrate an intent to accommodate both 
industrial development (in the form of a marine terminal) and natural resource protection 
measures on WHI.  Both the Statewide Planning Goals and Metro’s Urban Growth Management 
Functional Plan (UGMFP) provide the framework for how the City of Portland must implement 
Metro’s prior planning decisions. Under the Goals and the UGMFP, the City’s task in the 
annexation and rezoning process is to harmonize Metro’s two objectives such that neither is 
accommodated to the exclusion of the other.  This regulatory framework is important because it 
provides a reference point as planning decisions are made in the planning process.  

Planning History 
 

WHI is located in Multnomah County, and since 1977 it has been zoned Multiple 
Use Forest 19 (MUF19) with a Significant Environmental Concern (SEC) overlay.  Multnomah 
County Ordinance No. 333.  In the early 1980s, Metro and Multnomah County took steps toward 
urbanizing WHI.  Multnomah County amended its comprehensive plan in 1982 to support the 
eventual development of a marine shipping terminal on WHI.  Multnomah County Ordinance 
Nos.  333-335.  These amendments included an “Urban” designation, a Marine Transportation 
System policy, and additional Growth Management Policies.  In 1983, Metro included WHI in 
the UGB to “satisfy a long term regional need for water-dependent, marine terminal and 
industrial facilities.”  Metro Ordinance No. 83-151, Exhibit B at 1.  In recognition of the unique 
importance of WHI for this purpose, the Metro Council found that “alternative sites for deep 
draft marine industrial facilities” did not exist anywhere else in the region.  Id. at 6.         

Both Metro and Multnomah County also considered the environmental impacts of 
marine industrial development on WHI.  In the UGB decision, Metro determined that the marine 
industrial development value of WHI outweighed its natural resource protection value, but that 
both could be accommodated: 

There is no question that any large scale urban development of 
West Hayden Island would impair wildlife habitat. However, the 
habitat on West Hayden Island is not, in a planning sense, 
“unique” or “significant,” and applicants and the county have 
established a process for minimizing adverse environmental 
impacts. Given the great importance of marine industrial facilities 
to the social and economic growth and vitality of the region, and 
that there are no alternative sites for deep draft marine industrial 
facilities, the positive social and economic consequences of an 
urban designation clearly outweigh the environmental 
consequences.   Metro Ordinance No.  83-151, Exhibit B at 6. 

It was determined that the environmental impacts would be addressed by Multnomah County 
through the requirements of the County’s Significant Environmental Concern overlay 
designation.  Specifically, Multnomah County agreed to defer rezoning WHI to a future planning 
process that would include a study of how to minimize these impacts. Id. at 5-6.  Neither the 
study nor the rezoning has yet to occur.  
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Another component of the 1983 UGB decision was that Multnomah County 
sought assurances in the form of conditions that both marine industrial and environmental 
objectives would be accommodated on WHI if the City of Portland assumed the responsibility 
for urbanizing WHI. Id. at 8-9. Metro found that those objectives went to the “fundamentals” of 
the applications and the commitments made by the applicants. Id. at 9-10.  If the City failed to 
carry out those commitments, Metro would provide a forum for the County or other interested 
parties to object. Id. at 10. 

The planning and zoning status of WHI remained largely unchanged for over 20 
years following the 1983 UGB decision.  Over the last five years, Metro has adopted two new 
policies for WHI that reaffirm the objectives of the 1983 UGB decision and continue to 
recognize the importance of WHI for both marine industrial development and habitat protection.   

First, as part of its 2004 Title 4 update, which refines the 2040 Growth Concept 
Map, Metro identified WHI as a “Regionally Significant Industrial Area” (RSIA). Metro 
Ordinance 04-104B.  RSIAs are defined as “industrial areas with site characteristics that are 
relatively rare in the region that render them especially suitable for industrial use.”  Metro Code 
(MC) 3.07.130.  As such, the Metro Code gives RSIAs the highest level of protection against 
conflicting non-industrial uses. MC 3.07.420.  Metro’s designation of WHI as a RSIA reflects its 
intent to preserve WHI for industrial uses. Metro’s 2040 Growth Concept Map also depicts a 
marine terminal on WHI, consistent with Metro’s 1983 UGB decision. 

Second, Metro adopted the “Nature in Neighborhoods” program in 2005 as a 
regional approach to Goal 5 for fish and wildlife habitat.  OAR 660-023-0080; MC 3.07.1320.  
As part of this program, Metro developed maps identifying Habitat Conservation Areas (HCAs) 
that are subject to variable levels of conservation or protection based on Metro’s balance of the 
habitat value of a site against its development value in MC Table 3.07-13a.  Metro identified 
WHI as a moderate HCA because it contained both high development value and high riparian 
habitat values (Class I Riparian Habitat).  Consistent with Metro’s assessment of the industrial 
and natural resource value of WHI in its UGB decision, Nature in Neighborhoods requires that 
the City develop a WHI “District Plan” in cooperation with the Port to address the moderate 
HCA designation.   MC 3.07.1330.B.4.b.  A District Plan is a means to implement site specific 
habitat conservation measures that protect natural resources and mitigate the environmental 
impacts of industrial development. 

The City of Portland must undertake the next steps in the planning process for 
WHI.  As noted above, these steps include annexation, rezoning, and the formation of a “District 
Plan.”  Ultimately, these steps will establish the permissible range of uses and the appropriate 
level of natural resource protection for WHI.   

Legal Framework 

The District Plan and associated annexation, zoning and comprehensive plan 
designations are carried out by the City through the application of the following state land use 
planning laws and Metro regulations.   
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1. Goal 14 

Goal 14 and its implementing rules govern the establishment and expansion of 
UGBs.  In order to expand its UGB, a jurisdiction must demonstrate a need for that category of 
land based on a long range population forecast.  Both the version of Goal 14 in effect when WHI 
was included in the Metro UGB and the current version of Goal 14 require that WHI be zoned 
consistent with Metro’s UGB decision.   

WHI was included in Metro’s UGB under a previous version of Goal 14, which 
did not have any specific implementing rules.  Under this previous version, LUBA has held that 
where a decision to expand a UGB is based on need for a specific use, the local government must 
ensure that planning and zoning designations applied to the expansion area will accommodate 
that use.  1000 Friends of Oregon v.  City of North Plains, 27 Or LUBA 372, 383-84, aff'd 130 
Or App 406 (1994). Local governments cannot circumvent Goal 14 by justifying a UGB 
expansion with a need for a particular category of land and then planning and zoning that land 
for a different category of use.   

The current version of Goal 14 was adopted by LCDC in 2006 and includes 
specific implementing rules at OAR 660 Division 24.  The new rules provide that when land is 
added to the UGB, the planning jurisdiction must adopt comprehensive plan and zoning 
designations that are consistent with the need determination, or maintain the land as urbanizable 
land by applying interim zoning that retains the land’s potential for urban development until the 
land is rezoned for planned urban uses.  OAR 660-024-0050(5).  This is consistent with LUBA’s 
interpretation of the prior version of Goal 14 and ensures that the premise underlying a UGB 
decision is carried out during later stages in the planning process.      

Metro approved the 1983 UGB amendment based on the commitments made by 
Multnomah County and the applicants to develop a marine industrial terminal on WHI and to 
adopt environmental protection measures to minimize the impact of that terminal.  The decision 
makes it clear that if the City of Portland ultimately assumed the role of urbanizing WHI, it 
would be required to “promote the interests that the commitments are designed to protect.” 
Metro Ordinance No.  83-151, Exhibit B at 1. Adopting planning and zoning designations that 
ensure that both a marine industrial terminal and natural resource protection measures can be 
accommodated on WHI would be consistent with either version of Goal 14.    

2. Urban Growth Management Functional Plan 

Metro’s UGMFP requires cities and counties to adopt changes to their 
comprehensive plans and zoning ordinances to implement regional goals and objectives adopted 
by the Metro Council.  Title 11 (Planning for New Urban Areas), Title 4 (Industrial and Other 
Employment Areas), and Title 13 (Nature in Neighborhoods) of the UGMFP contain important 
planning and zoning requirements for WHI.   

First, Title 11 provides general planning guidance for areas brought into the UGB.  
Under Title 11, local governments must adopt planning and zoning designations for lands added 
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to the UGB in accordance with Metro’s designated 2040 Growth Concept design type.  MC 
3.07.1120.  The 2040 Growth Concept design type for WHI is identified as RSIA.1 

Second, Title 4 contains Metro’s goals and policies for protecting industrial and 
employment lands.  Similar to Title 11, Title 4 requires local governments to adopt planning and 
zoning designations for RSIAs consistent with Metro’s maps.  MC 3.07.420.A.  RSIAs receive 
the highest level of protection from non-industrial uses under Title 4, including specific 
limitations on employment and retail uses.  Title 4 also requires local governments to meet 
specific criteria in order to amend the designation of RSIA land to allow uses not allowed by 
Title 4.  MC 3.07.450.  Thus, the elements of Metro’s planning framework established by Title 
11 and Title 4 require the City to adopt industrial plan and zoning designations for WHI.   

Third, the City must also implement Nature in Neighborhoods on WHI pursuant 
to Metro Title 13.  As noted above, WHI is designated as a moderate HCA because it contains 
both high riparian habitat values and high development values.  Ordinarily, local governments 
can choose among four methods to implement Title 13.  MC 3.07.1330.B.  However, Title 13 
specifically requires the City of Portland to develop a “District Plan” for WHI in cooperation 
with the Port of Portland. MC 3.07.1330.B.4.b.  A District Plan is a special planning process that 
allows local governments to develop alternative approaches to habitat protection that incorporate 
site specific measures, rather than the region-wide approach created by Nature in Neighborhoods 
model ordinance.  MC 3.07.1330.B.4.a. The City must demonstrate that the District Plan 
achieves “substantially comparable” habitat protection to Nature in Neighborhoods model 
ordinance.  Id.; MC 3.07.1330.B.3.   Substantial compliance may be demonstrated by the City 
through implementation of comprehensive plan and ordinances and “use of incentive based, 
voluntary, education, acquisition and restoration programs.”  MC 3.07.1330.B.3.b.  The District 
Plan process is consistent with Metro’s, Multnomah County’s, and the applicant’s original 
commitment to minimize the impact of industrial development on WHI’s natural resources. 

To effectively meet both Metro Title 4 and Title 13, the City must try to 
accommodate both a marine industrial terminal and natural resource protection on WHI.  As long 
as these two objectives are satisfied, the City will have significant discretion in developing 
planning and zoning designations for WHI.   

Conclusion 
 

Metro’s previous planning decisions and the Statewide Planning Goals create an 
important regulatory framework for the City of Portland to annex and rezone WHI.  In essence, 
this framework directs the City to do two things: 

1. To adopt planning and zoning designations on WHI for a functional marine 
industrial terminal.  This was the justification for the inclusion of WHI into the 
Metro UGB.  Both the Statewide Planning Goals and Title 4 and 11 of the 
UGMFP require that the marine industrial development commitments made in the 
1983 UGB decision are carried out. 

                                                
1 The most recent version of the 2040 Growth Concept Map was updated on November 4, 2008. 
http://www.oregonmetro.gov/files/planning/2040_growth_concept.pdf 

http://www.oregonmetro.gov/files/planning/2040_growth_concept.pdf
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2. To develop a “District Plan” for WHI to implement Metro’s Nature in 
Neighborhoods program under Title 13 of the UGMFP.  The District Plan must 
achieve “substantially comparable” habitat protection to Nature in Neighborhoods 
model ordinance.  The District Plan process should also carry out the natural 
resource protection commitments made in the 1983 UGB decision. 

To carry out these requirements in the annexation and rezoning process, the City’s task should be 
to try to achieve Metro’s two objectives such that neither is accommodated to the exclusion of 
the other.   

 

 
  
 
 



City Attorneys Office Fax;509-823-3009 	 Apr 9 2009 09:20cm P002/0W

Linda Meng, City Attorney
1221 5. W. 4th Avenue, Suite 430

Portland, Oregon 97204
Telephone: (503) 823-4047

Fax No.: (503) 823-3089 

April 9, 2009

INTEROFFICE MEMORANDUM

TO: 	 Alice Ann Wetzel
Bureau of Planning

FROM: 	 Kathryn Beaumont ICS b
Senior Deputy City Attorney

SUBJECT: West Hayden Island

I have reviewed the March 30, 2009 memorandum from Ball Janik LLP entitled "Zoning
and Planning Framework for West Hayden Island Annexation" In my opinion, the
memorandum presents an accurate summary of the zoning history and land use regulatory
framework applicable to West Hayden Island.

Please call me if you have any questions.

KB:KSB

An Equal Opportunity Employer
TAD (For Hearing & Speech Impaired) (503) 823-6868

4*,
Tag



WEST HAYDEN ISLAND ZONING AND PLANNING FACT SHEET

Current Status/Designations
• Zoning — Multnomah County zoning, administered by the City of Portland.

o Base Zone — MUF-19 (Multiple Use Forest — 19 acre minimum)
o Overlay Zone — SEC (Significant Environmental Concern)
o Note - Under the 1983 UGB expansion to include WHI, current zoning is only a

placeholder until the urbanizing process can be completed.
• Comprehensive Plan Designation — Urban
• Metro —2040 Growth Concept and Urban Growth Management Functional Plan

(UGMFP)
o Regionally Significant Industrial Area (RSIA) under Metro Title 4
o Moderate Habitat Conservation Area under Metro Title 13. Title 13 requires the

City and the Port to develop a "District Plan" for WHI.

Prior Planning Decision Chronology
• 1982 — Multnomah County changes the Comprehensive Plan designation of WHI to

"Urban," but retains the MUF-19 rural zoning. Ordinance Nos. 333, 334, and 335.
• 1983 — WHI is brought into Metro UGB for marine industrial purposes. Multnomah

County agreed to defer rezoning to a future process that would include a study to
mitigate environmental impacts. Metro Ordinance No. 83-151

• 1995 — Metro's 2040 Growth Concept Map identifies the north portion of WHI as an
industrial design type (marine terminal use) and the south portion as open space.

• 1997 — In an analysis of UGB capacity, Metro considered WHI rural residential based
on the MUF-19 zoning designation.

• 1999 — Based on the MUF-19 zoning, WHI was not considered part of the regional
industrial land inventory in Metro's Regional Industrial Land Supply Study (RILS).

• 2002 — For the 2002-2022 periodic review of the UGB, Metro assessed WHI's
development capacity under its standard zone single family density based on the
MUF-19 zoning.

• 2002 — Metro Ordinance 02-969B provides for the identification and protection of
Regionally Significant Industrial Areas (RSIA) under Metro Title 4.

• 2004 — As part of Metro's 2004 UGB decision, all of WHI is designated as RSIA on
Metro's Title 4 map and the 2040 Growth Concept map. Ordinance 04-1040B. The
RSIA designation supersedes the 1995 industrial and open space designations.

• 2005 — Metro designates the majority of WHI as a moderate habitat conservation
area ("HCA") under Metro Title 13. Title 13 requires the City of Portland, in
cooperation with the Port of Portland, to develop a District Plan for WHI.

• 2007 — LCDC acknowledges Metro Title 13 and gives Metro area cities and counties,
including Portland, until January 2009 to demonstrate compliance with Title 13.

Future Actions
• Annexation, Rezoning, and the Formation of a District Plan

o Annexation and rezoning must comply with the 1983 UGB decision, Metro Title 4,
and Metro Title 13. The 1983 UGB decision and Metro Title 4 designate WHI for
industrial uses, specifically a marine industrial terminal. Metro Title 13 requires
the City and the Port to cooperatively develop a District Plan for WHI to protect
natural resources.
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